
 

Implementing 
Hampton 
oÉëéçåëÉ=íç=íÜÉ=_ÉííÉê=oÉÖìä~íáçå=bñÉÅìíáîÉ=Åçåëìäí~íáçåë=çå=íÜÉ=aê~Ñí=

oÉÖìä~íçêó=båÑçêÅÉãÉåí=~åÇ=p~åÅíáçåë=_áää=~åÇ=íÜÉ=oÉÖìä~íçêëÛ=

`çãéäá~åÅÉ=`çÇÉ=

by the National Consumer Council, Scottish Consumer Council and           

Welsh Consumer Council 



 

=

^Äçìí=íÜÉ=k~íáçå~ä=`çåëìãÉê=`çìåÅáä=

qÜÉ=k~íáçå~ä=`çåëìãÉê=`çìåÅáä=Ek``F=ã~âÉë=~=

éê~ÅíáÅ~ä=ÇáÑÑÉêÉåÅÉ=íç=íÜÉ=äáîÉë=çÑ=ÅçåëìãÉêë=~êçìåÇ=

íÜÉ=rhK==

táíÜ=ÅÜ~åÖÉë=áå=éêçîáëáçå=çÑ=ëÉêîáÅÉë=Äó=

ÖçîÉêåãÉåí=~åÇ=Åçãé~åáÉëI=íÜÉêÉ=áë=~éé~êÉåíäó=

ãçêÉ=ÅÜçáÅÉI=~åÇ=ãçêÉ=í~äâ=~Äçìí=ãÉÉíáåÖ=

ÅçåëìãÉêëÛ=åÉÉÇëK=vÉíI=íÜÉ=êÜÉíçêáÅ=ÇçÉë=åçí=~äï~óë=

ã~íÅÜ=éÉçéäÉÛë=ÉñéÉêáÉåÅÉW=ã~êâÉíë=Å~å=çéÉê~íÉ=áå=

ï~óë=íÜ~í=~Åí=~Ö~áåëí=ÅçåëìãÉê=áåíÉêÉëíëX=~åÇ=

ÅçåëìãÉêë=ïÜç=~êÉ=Çáë~Çî~åí~ÖÉÇ=çê=áå~êíáÅìä~íÉ=

Å~å=ÄÉ=áÖåçêÉÇK==

qÜÉ=k``=ìëÉë=áíë=áåëáÖÜí=áåíç=ÅçåëìãÉê=åÉÉÇë=íç=

~ÇîçÅ~íÉ=ÅÜ~åÖÉK=tÉ=ÅçåÇìÅí=êáÖçêçìë=êÉëÉ~êÅÜ=~åÇ=

éçäáÅó=~å~äóëáë=íç=áåîÉëíáÖ~íÉ=âÉó=ÅçåëìãÉê=áëëìÉëI=

~åÇ=ìëÉ=íÜáë=íç=áåÑäìÉåÅÉ=çêÖ~åáë~íáçåë=~åÇ=éÉçéäÉ=

íÜ~í=ã~âÉ=ÅÜ~åÖÉ=Ü~ééÉåK=tÉ=ÇçåÛí=àìëí=êÉëéçåÇ=íç=

éçäáÅó=ÇáëÅìëëáçåëI=Äìí=ëÜ~éÉ=ÑìíìêÉ=ÇÉÄ~íÉ=íÜêçìÖÜ=

çìê=ÖêçìåÇÄêÉ~âáåÖ=íÜáåâáåÖK=

^å=çéÉå=~åÇ=Åçää~Äçê~íáîÉ=çêÖ~åáë~íáçåI=ïÉ=ëÉÉâ=íç=

ïçêâ=ïáíÜ=éìÄäáÅ=ëÉêîáÅÉ=éêçîáÇÉêëI=ÄìëáåÉëëÉë=~åÇ=

êÉÖìä~íçêëK=tÉ=ÜçäÇ=êÉÖìä~ê=éçäáÅó=Ñçêìãë=ïÜáÅÜ=

éêçîáÇÉ=ìë=ïáíÜ=~=ìåáèìÉ=çééçêíìåáíó=íç=ÉñÅÜ~åÖÉ=

îáÉïë=~åÇ=íÉëí=çìê=íÜáåâáåÖK===

lìê=êÉä~íáçåëÜáé=ïáíÜ=íÜÉ=aÉé~êíãÉåí=Ñçê=_ìëáåÉëëI=

båíÉêéêáëÉ=~åÇ=oÉÖìä~íçêó=oÉÑçêã=Ó=çìê=ã~áå=ÑìåÇÉê=

Ó=ÖáîÉë=ìë=~=ëíêçåÖ=ÅçååÉÅíáçå=ïáíÜáå=ÖçîÉêåãÉåíK=

_ìí=ïÉ=~êÉ=êÉ~Çó=íç=ÅÜ~ääÉåÖÉ=~åó=çêÖ~åáë~íáçåI=

éìÄäáÅ=çê=éêáî~íÉI=íÜ~í=ÇçÉë=åçí=ÖáîÉ=ÅçåëìãÉêë=~=

Ñ~áê=ÇÉ~äK=

qÜÉ=k~íáçå~ä=`çåëìãÉê=`çìåÅáä=ÉåÅçãé~ëëÉë=

çêÖ~åáë~íáçåë=áå=båÖä~åÇI=pÅçíä~åÇ=~åÇ=t~äÉëK=tÉ=

~äëç=Ü~îÉ=~=ÅäçëÉ=êÉä~íáçåëÜáé=ïáíÜ=ÅçääÉ~ÖìÉë=áå=

kçêíÜÉêå=fêÉä~åÇK=tÉ=éä~ó=~=äÉ~ÇáåÖ=êçäÉ=ïáíÜáå=

bìêçéÉ~å=~åÇ=ïçêäÇïáÇÉ=ÅçåëìãÉê=ÖêçìéëI=

ÉåëìêáåÖ=íÜ~í=ÅêçëëJÄçêÇÉê=ÅçåëìãÉê=áëëìÉë=~êÉ=

í~ÅâäÉÇ=~åÇ=íÜÉ=ÅçåëìãÉê=îçáÅÉ=áë=ÜÉ~êÇ=ïáíÜáå=

ÖäçÄ~ä=áåëíáíìíáçåëK=

mäÉ~ëÉ=ÅÜÉÅâ=çìê=ïÉÄëáíÉë=Ñçê=çìê=ä~íÉëí=åÉïëK=

ïïïKåÅÅKçêÖKìâ=

ïïïKëÅçíÅçåëìãÉêKçêÖKìâ=

ïïïKï~äÉëJÅçåëìãÉêKçêÖKìâ==

tÉ=Å~å=çÑíÉå=ã~âÉ=çìê=éìÄäáÅ~íáçåë=
~î~áä~ÄäÉ=áå=Äê~áääÉ=çê=ä~êÖÉ=éêáåíI=çå=
~ìÇáç=í~éÉ=çê=ÅçãéìíÉê=ÇáëâK=mäÉ~ëÉ=
Åçåí~Åí=ìë=Ñçê=ÇÉí~áäëK=

mìÄäáëÜÉÇ=Äó=íÜÉ=k~íáçå~ä=`çåëìãÉê=`çìåÅáä=

^ìÖìëí=OMMT=

«=k~íáçå~ä=`çåëìãÉê=`çìåÅáä=

ma=PTLMT=

=

qÜáë=êÉéçêí=áë=~=àçáåí=ëìÄãáëëáçå=Äó=íÜÉ=k~íáçå~ä=

`çåëìãÉê=`çìåÅáä=ïÜáÅÜ=áåÅäìÇÉë=íÜÉ=k~íáçå~ä=

`çåëìãÉê=`çìåÅáä=EbåÖä~åÇFI=íÜÉ=pÅçííáëÜ=`çåëìãÉê=

`çìåÅáä=~åÇ=íÜÉ=tÉäëÜ=`çåëìãÉê=`çìåÅáäK=`çåí~Åí=

ÇÉí~áäë=Ñçê=É~ÅÜ=ÅçìåÅáä=~êÉ=äáëíÉÇ=ÄÉäçïK=

=

k~íáçå~ä=`çåëìãÉê=`çìåÅáä=

OM=dêçëîÉåçê=d~êÇÉåë=

içåÇçå=ptNt=Mae=

qÉäÉéÜçåÉ=MOM=TTPM=PQSV=

bJã~áä=áåÑç]åÅÅKçêÖKìâ=

ïïïKåÅÅKçêÖKìâ=

=

pÅçííáëÜ=`çåëìãÉê=`çìåÅáä=

oçó~ä=bñÅÜ~åÖÉ=eçìëÉ=

NMM=nìÉÉå=píêÉÉí=

dä~ëÖçï=dN=Pak=

qÉäÉéÜçåÉ=MNQN=OOS=ROSN=

bJã~áä=ëÅÅ]ëÅçíÅçåëìãÉêKçêÖKìâ=

ïïïKëÅçíÅçåëìãÉêKçêÖKìâ=

=

tÉäëÜ=`çåëìãÉê=`çìåÅáä=

RíÜ=cäççêI=içåÖÅêçëë=`çìêí=

QT=kÉïéçêí=oç~Ç=

`~êÇáÑÑ=`cOQ=Mti=

qÉäÉéÜçåÉ=MOV=OMOR=RQRQ=

bJã~áä=áåÑç]ï~äÉëJÅçåëìãÉêKçêÖKìâ=

ïïïKï~äÉëJÅçåëìãÉêKçêÖKìâ=

=

=



 

Implementing Hampton     N 

Implementing Hampton 

oÉëéçåëÉ=íç=íÜÉ=_ÉííÉê=oÉÖìä~íáçå=bñÉÅìíáîÉ=Åçåëìäí~íáçåë=çå=íÜÉ=

aê~Ñí=oÉÖìä~íçêó=båÑçêÅÉãÉåí=~åÇ=p~åÅíáçåë=_áää=~åÇ=íÜÉ=

oÉÖìä~íçêëÛ=`çãéäá~åÅÉ=`çÇÉ=

Prepared by Steve Brooker, National Consumer Council  

=

  

Contents 

Summary 2 

Explanatory note 4 

Local Better Regulation Office 5 

Regulatory sanctions 10 

Compliance code 13 

 



O======Implementing Hampton      

Summary 

içÅ~ä=_ÉííÉê=oÉÖìä~íáçå=lÑÑáÅÉ=

There is an apparent mismatch between the purpose of Local Better Regulation 
Office (LBRO) as described in the consultation document and that defined in the 
Draft Bill. The first implies LBRO is a coordinating organisation, while the second 
suggests it will have a policing role. If the latter, we are concerned LBRO will not 
have all the powers it will need to achieve its objectives. LBRO could have a role to 
develop a simplified, joined-up and strategic approach to performance monitoring for 
local authority regulatory services (LARS). Further, LBRO should have reserve 
powers to intervene if LARS are consistently ignoring guidance. 

We make a number of points relating to the detailed proposals: 

• The Draft Bill currently restricts LBRO’s role to England and Wales. The Scottish 
Consumer Council is not asking for the role to be extended to Scotland, due to 
the different political accountability and public service scrutiny arrangements 
operating in Scotland compared to other parts of the UK.  

• The concept of Primary Authority Partnerships is welcome, but the requirement 
for an enforcing authority to obtain the consent of the Primary Authority on every 
occasion is onerous. The resulting delay could cause harm to consumers and it is 
unclear whether both local authority regulatory services (LARS) and LBRO will 
have the necessary resources to cope with the demands placed on them. 

• The priority setting process must strike the right balance between securing the 
effective delivery of centrally-determined interests and priorities and responding to 
the specific needs of local consumers. The mechanisms used must properly relate to 
and respect devolved government. LBRO should be required to consult consumer 
groups and consumers directly when revising the priorities. 

• The LBRO Board should include consumer representatives. 

oÉÖìä~íçêó=ë~åÅíáçåë=

We share the finding of the Macrory Review that the existing penalties system is not 
adequate to ensure business compliance and welcome plans for its modernisation. 

We call for two additional sanctions to be included within the legislation:  
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• A requirement on regulators to publish a list on a regular basis of their completed 
enforcement actions and against whom such actions have been taken – 
implementing the ninth Macrory recommendation 

• A provision enabling regulators to raise a levy, where there is a demonstrable need 
for additional enforcement activity that cannot be accommodated within existing 
resources.  

In addition, we make a number of points about the detailed proposals: 

• We agree regulators should demonstrate they are enforcing in a Hampton-like 
manner before being given access to the sanctioning powers, but raise concerns 
about smaller regulators and the timescale for awarding powers. 

• Businesses should not be able to appeal against Fixed Monetary Penalties. 

• With respect to temporary cessation notices, the definition of consumer interests 
should be widened; consumer interests should also be included within the scope of 
permanent cessation notices. Further, the threshold for issuing cessation notices is 
set too high. 

• The expanded sanctions toolkit should be available for civil offences as well as 
criminal offences unless there is a good reason otherwise. 

`çãéäá~åÅÉ=ÅçÇÉ=

We welcome the introduction of a statutory compliance code for central and local 
regulators. Our key comments are as follows: 

• The code should apply to individual functions as well as general functions. 

• The code should be linked to performance management mechanisms. 

• The connection between consumer interests and regulatory outcomes is given 
insufficient weight throughout the code. Consumers lose out from unnecessary 
regulation and excessive enforcement, but effective laws and enforcement activity 
is needed to enable them to fulfil their economic role successfully. 

• A requirement on regulators to publish a list on a regular basis of their completed 
enforcement actions and against whom such actions have been taken should be set 
out explicitly in the code. 
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Explanatory note 

The National Consumer Council (NCC), Scottish Consumer Council (SCC) and 
Welsh Consumer Council (WCC) welcome the opportunity to respond to 
consultations on the Draft Regulatory Enforcement and Sanctions Bill and the 
Regulators’ Compliance Code. 

Although the Better Regulation Executive has published two separate consultation 
documents, the three issues they cover – the establishment of the Local Better 
Regulation Office, a reformed sanctioning regime, a statutory code setting out how 
regulators should conduct their inspection and enforcement activity – are closely 
intertwined. These initiatives represent the toolkit, the instruction manual, and, at a 
local level, the oversight structure needed to deliver regulation in a Hampton-like 
manner. The policy implications these raise inevitably overlap, so we have chosen to 
submit our response in a single document.  
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Local Better Regulation Office 

Local authority regulatory services (LARS) play a pivotal role in maintaining a fair 
trading environment in which consumers can act with confidence. Overall, LARS 
across the country are performing this role well on limited resources, but issues 
around fragmentation and inconsistency are widely recognised. We hope the Local 
Better Regulation Office (LBRO) will give LARS more strategic direction, and 
support a more coherent and consistent service able to respond effectively to 
consumer problems that span local, national and international markets. 

Below we comment on the objectives of the new framework and identify weaknesses 
in some of the detailed proposals which need to be resolved.  

lÄàÉÅíáîÉë=~åÇ=éçïÉêë=

There is an apparent mismatch between the purpose of LBRO as described in the 
consultation document and that defined in the Draft Bill. The consultation document 
says the role of LBRO is to ‘support local authorities to regulate more effectively’, 
whereas the Bill states that its purpose is: ‘securing that local authorities exercise their 
relevant functions more effectively’. The first implies LBRO is a coordinating 
organisation, while the second suggests it will have a policing role. If the purpose of 
LBRO is truly to secure the improvements in LARS identified by Hampton, then we 
are doubtful that LBRO has all the powers it will need to achieve its objectives. 

A gap in the proposed framework is mechanisms to monitor and report on the 
performance of LARS. It will be difficult to determine how well LBRO is meeting its 
objectives, for example to improve coordination and consistency of LARS, unless 
there is sound data on which to base an assessment. The Local Authority Better 
Regulation Group (LABREG) concluded that LARS already must meet a substantial 
number of performance requirements, but these lack coherence and the focus is on 
outputs rather than outcomes. Therefore, a useful role for LBRO could be to develop 
a simplified, joined-up and strategic approach to performance monitoring for LARS. 

It is not currently envisaged that LBRO will have any of the powers proposed for the 
Consumer and Trading Standards Agency, such as requiring information and issuing 
directions, to ensure the effective performance of local authorities. The consumer 
interest demands that LARS should be held accountable for their performance, and 
that effective mechanisms should be available to drive improvement in authorities 
which are performing poorly. The overall emphasis should be to achieve change 
through guidance and advice, but having a set of powers is a useful backstop should 
these methods fail. If this principle is accepted, careful consideration will need to be 
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given to the appropriate range of powers that should be available to LBRO and what 
checks and balances should be in place to ensure they are not abused. 

mêáã~êó=^ìíÜçêáíó=m~êíåÉêëÜáéë=

We agree LBRO should have a role to help facilitate new Primary Authority 
Partnerships (PAPs). Consumers should receive the same level of protection wherever 
they live, so we are as keen as business to see consistency in inspection and 
enforcement. Further, business inefficiencies that may result from conflicting local 
authority advice will also have a detrimental impact on consumers. 

We have concerns about the requirement for an enforcing authority to consult and 
obtain the consent of a Primary Authority before taking any enforcement action 
against a business in a PAP: 

• As drafted, this procedure would apply even if the business was clearly non-
compliant, which seems onerous. There need to be clearly defined boundaries 
beyond which the procedure is triggered, for example linked to the seriousness of 
the offence, the type of action planned or whether there is a clear breach of the 
law. LBRO could intervene retrospectively in the event of a dispute.  

• Considerable financial harm or distress to consumers might result whilst the 
communication between the enforcing authority and Primary Authority takes 
place. We acknowledge the exemption for imminent risk of serious harm to 
human health or the environment, but this is too narrow. PAPs will be available to 
a wide range of multi-site businesses, including building firms or garages, which do 
could cause substantial financial and emotional harm to consumers. Therefore, we 
recommend the exemption is widened to include serious financial loss or distress.  

• We welcome the role of LBRO to act as an arbitrator in the event of a dispute 
between the enforcing authority and Primary Authority. However, by vetoing the 
activities of an enforcing authority, LBRO is effectively making judgements about 
potential breaches of consumer legislation which should properly be left to the 
courts. To resolve this, the Bill could include an exemption on matters of law. 
Further, it is possible that LBRO could become swamped with disputes, resulting 
in delay for consumers and business. A mechanism is needed to allow LBRO to 
prioritise and manage its workload, for example the Bill could require LBRO to 
publish criteria for it to use in deciding whether to take on a referral. 

If they achieve their objective, PAPs have the potential to become very popular 
among multi-site businesses. One potential problem is that local authorities will have 
insufficient resources to deal with every large business that wishes to have a PAP. 
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Some local authorities host a significant number of large businesses. These local 
authorities may be unable to cope with the volume of work the PAPs involve. 
Further, the PAPs may divert resources from other areas of work. The Draft Bill 
suggests that LBRO will have powers to nominate a PAP, but must have regard to 
the resources available to it. However, it is unclear what would happen should 
demand for PAPs exceed available resources. Although LBRO will have grant-
making powers, there is no guarantee that the government will provide sufficient 
resources for it to meet this commitment. 

dìáÇ~åÅÉ=íç=içÅ~ä=^ìíÜçêáíáÉë=

We agree LBRO should have a function to issue guidance to local authorities in 
respect of regulatory services. This will help LBRO to achieve its objective to 
improve the coordination and consistency of local enforcement. 

The role of issuing guidance on enforcing specific pieces of legislation has clear 
overlaps with roles currently undertaken by the Office of Fair Trading and LACORS. 
These overlaps need to be resolved to avoid duplication of work and conflicting 
messages. Further, the areas listed could conceivably cover any aspect of LARS. It is 
important that LBRO only issues guidance when necessary, otherwise there is a risk 
that local authorities will become overwhelmed by too much guidance and ignore it.  

We agree with the status of the guidance envisaged in the consultation document, i.e. 
local authorities should ‘have regard to’ guidance. However, if outcomes suffer 
because guidance is being consistently ignored, then in line with our earlier 
comments, LBRO should have appropriate reserve powers to remedy this.  

qÜÉ=dçîÉêåãÉåíÛë=oÉÖìä~íçêó=mêáçêáíáÉë=

We agree LBRO should have a role to review and revise a list of centrally-
determined priorities for LARS. Enforcement needs to be delivered internationally, 
nationally, regionally or locally depending on the issues at hand. The challenges facing 
enforcers today ranges from sophisticated global scams to loan sharks operating on a 
single estate. The priority setting process must strike the right balance between 
securing the effective delivery of centrally-determined interests and priorities and 
responding to the specific needs of local consumers. By providing strategic direction 
for LARS, LBRO can help enforcers operating locally to tackle consumer problems 
on whatever level they occur. 

It is crucially important that the priority-setting process properly relates to and 
respects devolved government. There is a need for mechanisms that are sensitive to 
the needs of Scottish and Welsh stakeholders (depending on the eventual territorial 
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scope of LBRO). For example, if the territorial scope is limited to England and 
Wales, LBRO will need to have a clear relationship and direct liaison with the 
National Assembly for Wales and the Welsh Assembly Government, to ensure that 
the priorities which are relevant to consumers in Wales are addressed. 

Local authorities should have a duty to have regard to the list of centrally-determined 
priorities when planning their own priorities. If local authorities had complete 
freedom to disregard the centrally-determined priorities, then these priority-setting 
exercises could quickly become irrelevant. However, there should also be a legislative 
brake to prevent LBRO in future from setting central priorities on a scale that 
prevents local authorities from setting their own priorities in a meaningful way. 

LBRO should be required in the Bill to consult with stakeholder groups, and in a 
way that fully embraces the devolved context. The activities of LARS should be 
driven by consumer concerns, as well as government policies. The Draft Bill could be 
improved by listing the types of person, including representatives of consumers, 
whom LBRO must consult.  

As well as consulting with stakeholder groups, LBRO should consult with consumers 
directly through surveys and other research techniques. This will help to ensure that 
priorities are designed around people’s real needs. It also makes priority setting more 
open and accountable and so enhances consumer confidence and increases the 
legitimacy of the process.  

^ÇîáÅÉ=íç=dçîÉêåãÉåí=~åÇ=ÅÉåíê~ä=êÉÖìä~íçêë=

We agree LBRO should have the ability to provide advice to Government on issues 
affecting local authority regulatory enforcement. With respect to giving advice to 
Ministers, the consultation paper refers to ‘advice about the way in which a current 
regulation is enforced by local authorities’ whereas the Draft Bill refers to ‘the way in 
which local authorities exercise any one or more of their relevant functions’. In line 
with our earlier comments around performance monitoring, it is important that 
LBRO has a function to advise Ministers on the overall effectiveness of LARS.  

The work of some central regulators has a key impact on LARS and vice versa. 
However, the Draft Bill is silent on how these relationships should be managed. The 
legislation could make provision for LARS to give advice to central regulators, using 
the same criteria as that proposed for Ministers. Further, it will be desirable to develop 
successful working relationships between LBRO and central regulators, for example 
to enable information sharing, to avoid of duplication of activity and to ensure 
cooperation for the priority setting exercise and on enforcement approaches. In order 
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to facilitate this, the Bill could include a duty on LBRO to establish and maintain 
memoranda of understanding with relevant central regulators. 

píêìÅíìêÉ=~åÇ=ëÅçéÉ=

We support the proposed structure and scope for LBRO. We are pleased to see it is 
intended that the Board will include consumer representation, but it is disappointing 
this is not set out explicitly in the Draft Bill. The Draft Bill could be improved by 
requiring LBRO to have regard to the desirability of securing that the Board includes 
members who (between them) have experience in or knowledge of a range of areas, 
including consumer affairs. 

qÉêêáíçêá~ä=ëÅçéÉ=

The draft Bill currently restricts LBRO’s role to England and Wales. The Scottish 
Consumer Council (SCC) is not asking for the role to be extended to Scotland. 
However, the SCC agrees that consumers across the UK (and indeed across the single 
European market) should receive the same level of protection wherever they live.  

There are different political accountability and public service scrutiny arrangements 
operating in Scotland compared to other parts of the UK and, because of these, a 
centralised UK LBRO would not be an effective answer to the challenge of meeting 
the consumer interest in Scottish LARS. 

The SCC has been in discussion with Scottish stakeholders to find a workable 
solution to the dilemma of ensuring consistency and effectiveness of LARS while 
respecting the divergent political accountability and scrutiny arrangements in 
Scotland. 

There are serious issues concerning the capacity of trading standards services in 
Scotland and the response to the Accounts Commission report ‘Made to measure’ 
(2002) has not been adequate from neither local government nor the Scottish 
Executive. 

The Convention of Scottish Local Authorities (COSLA) is due to publish a report on 
the matter of better regulation of LARS in the near future. The SCC will consider 
that report and respond to it when it is published. 
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Regulatory sanctions 

We share the finding of the Macrory Review that the existing penalties system is not 
adequate to ensure business compliance and we support plans to modernise the 
sanctioning toolkit. 

Overall, we support the approach proposed in the consultation document to 
implement four of the Macrory recommendations. Below we make some detailed 
comments on the proposals before setting out two additional sanctions that we would 
like to see included in the legislation. 

aÉí~áäÉÇ=ÅçããÉåíë=

qÜÉ=äáëí=çÑ=êÉÖìä~íçêë=

The rationale for the list of regulators is in Schedule 3 is unclear. Some of the major 
regulators in the consumer arena are excluded, such as Ofcom, Ofgem and Ofwat. 
These regulators would no doubt benefit from having these sanctions in their toolkits, 
so the presumption should be to include them unless there is good reason not to. 

We are surprised that the Bill does not currently contain a power to add to the list of 
regulators in Schedule 3 or the list of enactments at Schedule 4. We hope it is planned 
to add such a provision, otherwise the legislation will not be future-proof. One 
option could be to utilise the proposed procedure for granting existing regulators 
access to powers outlined later in the consultation document.  

^ï~êÇáåÖ=~åÇ=ïáíÜÇê~ïáåÖ=éçïÉêë=

We agree regulators should demonstrate they are enforcing in a Hampton-like 
manner before being granted the powers. It is also appropriate that regulators should 
seek the powers if they want them, rather than having unwanted sanctions forced 
upon them. However, there is a risk that the Hampton Implementation Reviews will 
not get around to the smaller regulators for a while and they will find it difficult to 
gather the necessary evidence. It is important to adopt a flexible and proportionate 
approach so all stakeholders are not denied the benefits of these measures.  

We agree there should be a process to withdraw or suspend powers. This should be a 
ministerial decision, based on evidence, with opportunities for relevant parties to 
make representations. 
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cáñÉÇ=ãçåÉí~êó=éÉå~äíáÉë=

We support the introduction of fixed monetary penalties, but consider the defaulter 
should not have a right of appeal. Fixed monetary penalties are intended to be a 
relatively light-touch sanctioning option, involving small amounts of money as a 
sanction for low-level non-compliance. It would be disproportionate to introduce a 
formal right of appeal in these circumstances. Further, there is a risk that regulators 
will be dissuaded from using this sanction if they face the prospect of a formal appeal 
hearing, the costs of which may well exceed the value of the penalty. 

`Éëë~íáçå=åçíáÅÉë=

We support the introduction of cessation notices. We are pleased that temporary 
cessation notices will be available where consumer interests are being harmed, but we 
would like consumer interests to be brought within the scope of permanent cessation 
orders as well. The activities of non-compliant businesses can have a severe impact on 
consumer welfare and on UK economic interests. Further, we are unclear why the 
provision is limited to the financial interests of consumers; businesses might cause 
people considerable stress but not financial loss. 

We are concerned that the threshold for issuing both types of cessation notice, 
especially temporary cessation notices, is set too high. In the Legal Services Bill, the 
government has rejected opposition amendments on the use of words such as ‘serious’ 
and ‘significant’ in relation to sanctions, on the grounds that they can be interpreted 
differently and are difficult to prove. Further, consumers should not have to wait until 
their interests have been seriously harmed before a regulator is able to intervene. A 
better approach could to make the threshold an ‘adverse impact’ and accompany this 
with guidance. The requirement on regulators to act proportionately, the existence of 
an appeals procedure, the possibility of powers being withdrawn and the availability of 
judicial review, should act as a sufficient brake on regulators abusing these powers. 

oÉä~íáçåëÜáé=çÑ=íÜÉ=éêçéçë~äë=íç=Åáîáä=ÉåÑçêÅÉãÉåí=

We support the comments made by the Office of Fair Trading with respect to 
limiting the expanded toolkit of sanctions to criminal offences. We agree this could 
perpetuate the bias towards the use of criminal process criticised by Macrory. The 
presumption should be to make each sanction available for civil offences as well as 
criminal offences unless there is a good reason otherwise. 

^ÇÇáíáçå~ä=ë~åÅíáçåë=

It is not clear why the government has chosen to implement only four out of the nine 
Macrory recommendations in this Bill. Unless regulators have access to the full 
sanctions toolkit proposed in the review, the benefits of a flexible and broad 
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sanctioning regime, such as encouraging compliance, protecting consumers from 
harm and supporting competitive markets, will not be fully realised. 

Below we discuss two areas that we would like to see included in the legislation. 

qê~åëé~êÉåí=ÉåÑçêÅÉãÉåí=

We were particularly disappointed that the final Macrory recommendation – each 
regulator should publish a list on a regular basis of its completed enforcement actions 
and against whom such actions have been taken – is currently not being implemented 
through the Draft Bill.  

The subject of reputational information is attracting growing interest among policy 
makers. A recent NCC pamphlet, Reputation and regulation, examined the potential for 
partners in the regulatory framework to publish the information they collect about the 
compliance records of businesses. We are keen to encourage a more open regulatory 
culture, which harnesses the power of reputation to inform consumer choice and 
discipline markets. The potential for reputational regulation to change market 
practices which harm consumers is also discussed in an interim report by the NCC 
and BRE, Warning: Too much information can harm. Finally, the Power of Information 
Review, conducted by Ed Mayo and Tom Steinberg, developed a set of proposals for 
how Government could work with new developments on the Internet in using 
citizen-generated and public sector information. 

We suggest a clause is added to the Bill to require each regulator listed in Schedule 3 
to publish details of all enforcement actions under the legislation listed in Schedule 4. 
This would be consistent with the approach recommended by Macrory. 

iÉîáÉë=íç=ÑìåÇ=ÉåÑçêÅÉãÉåí=áå=éêçÄäÉã=ëÉÅíçêë=

We propose giving regulators listed in Schedule 3 the right to raise a levy, where 
there is a demonstrable need for additional enforcement activity that cannot be 
accommodated within existing resources. We highlighted this in our consultation 
response on the Consumer and Trading Standards Agency. 

This power would be particularly useful to local regulators. LARS have responsibility 
for ensuring business compliance in a wide range of consumer markets. However, 
there are some failing markets that cause substantial consumer detriment and require a 
disproportionate degree of intervention. In the regulated sectors enforcement activity 
is funded by regulated institutions, but in other sectors there is no funding and hence 
limited enforcement. The Trading Standards Service is ill equipped to tackle such 
markets on a systematic basis, due in the most part to inadequate financial resources.  
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The recent investigation of the UK car servicing and repair sector carried out by the 
NCC provides a good case study of a market where an industry levy may be 
appropriate in future, should current self-regulatory initiatives fail. The car servicing 
and repair sector experiences persistent and substantial levels of consumer detriment, 
estimated at £4 billion annually. The industry has failed over a long period of time, 
and despite several initiatives, to implement a credible system of self-regulation. A 
sufficiently comprehensive programme of mystery shopping and enforcement work 
would be expensive to operate, and would need to be resourced from an additional 
funding stream outside of the public purse. 

A levy-raising power would give regulators the flexibility to respond to such areas of 
consumer detriment, on a short-term basis, as they arise. It is not introducing more 
regulation, but is instead providing the means to enforce existing laws.  

Should the concept of a power to seek levy in defined circumstances be approved, the 
mechanics of such a system could be worked out in detail. We envisage that the Bill 
could establish the principle of a levy and require government to seek secondary 
legislation to impose levies on individual sectors as the need arises. A range of 
appropriate checks and balances would need to be built into such a system. For 
example, any application for imposing a levy should be assessed against clear and 
agreed criteria and there should be opportunity for representations.  

We would be pleased to discuss these ideas in more detail with you. 
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Compliance code 

We welcome the opportunity to comment on the latest version of the regulators’ 
compliance code and proposals for its application. The NCC has fed into previous 
iterations of the code through our membership of LABREG and subsequent informal 
discussions with officials. 

`çããÉåíë=çå=çîÉê~ää=~ééêç~ÅÜ=~åÇ=~ééäáÅ~íáçå=

We welcome the introduction of a statutory compliance code for central and local 
regulators. We support the overall approach to the code, which sets out some general 
principles whilst avoiding a large degree of prescription. This allows a range of 
regulatory situations to be covered and facilitates innovation. Given this degree of 
freedom, it is important that regulators are required to demonstrate how they are 
applying the code in their published enforcement strategies. 

In similar vein to our comments on LBRO, a number of important regulators whose 
activities affect consumer welfare, such as Ofcom and Ofgem, are excluded from the 
code by virtue of their exemption in the Legislative and Regulatory Reform Act 
2006. It is important there are alternative mechanisms to ensure these regulators 
follow best practice in regulation.  

It is unfortunate that section 22 of the Legislative and Regulatory Reform Act 2006 
limits the applicability of the compliance code to general level functions, such as 
policy making and standard setting. We recommend the Government use the Listing 
Order to extend the section 21 duty (the five regulatory principles: transparent, 
accountable, proportionate, consistent, targeted) to the individual level functions of 
carrying out inspections, investigations, prosecution and other enforcement activities. 
If practice on the ground fails to follow policy, then the policy becomes irrelevant. 
Unless both general and individual level functions are covered, there is insufficient 
incentive for those who set the policies to ensure they are being followed. The 
prospect of a successful legal challenge is unlikely to create such an incentive. Further, 
in respect to local enforcement, trading standards officers are not employed by the 
Office of Fair Trading.  This makes it difficult for these regulators to be held 
accountable for the performance of individual level functions. 

In order to establish a firmer connection between policy and practice, adherence to 
the compliance code should be linked to performance management mechanisms. The 
Hampton Implementation Reviews offer one option for central regulators. At local 
level, as we highlight earlier, we would like to see a role for the LBRO to develop a 
simplified, joined-up and strategic approach to performance management for LARS. 
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`çããÉåíë=çå=íÜÉ=ÅçÇÉ=

The connection between consumer interests and regulatory outcomes is given 
insufficient weight throughout the code, which the section on ‘supporting economic 
progress’ illustrates well. The interests of consumers and business in regulatory policy 
should normally be aligned, but this section of the code refers only to costs to 
regulated entities. At the heart of the Government’s consumer strategy, is the concept 
that empowered consumers drive competitive markets and, hence, economic 
progress. Unnecessary regulation and excessive enforcement harms consumers as well 
as business, since consumers pick up the bill and innovation can be stifled. At the 
same time, however, when businesses are non-compliant and markets fail, effective 
laws and enforcement activity are essential to enable consumers to fulfil their 
economic role successfully. 

Consistent with our earlier comments about transparent enforcement, the final 
Macrory recommendation – each regulator should publish a list on a regular basis of 
its completed enforcement actions and against whom such actions have been taken – 
should be explicitly set out in the code. We suggest this is simply included word-for-
word as new paragraph 8.7. 


